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 i 

 
QUESTIONS PRESENTED 

 
I. Does the requirement that courts review only ripe “final agency actions” 

preclude judicial review when a private entity will take action pursuant to a 

lease from the Department of Defense?  

II. Does the National Environmental Policy Act of 1969, 42 U.S.C. § 4321 et seq., 

require the United States Department of Defense to prepare a supplementary 

Environmental Impact Statement when the Department of Defense neither 

funds nor controls a private lessee’s planned oil and gas production?  
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IN THE SUPREME COURT OF THE UNITED STATES 
 

______________________ 
 

No. C13-0124-1 
 

FRIENDS OF NEWTONIAN, 
 

    Petitioner, 
 
 

v. 
 

UNITED STATES DEPARTMENT OF DEFENSE and 
MAINSTAY RESOURCES, INC.,  

 
    Respondents. 

 
______________________ 

 
ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF APPEALS 

FOR THE FOURTEENTH CIRCUIT 
 

______________________ 
 

BRIEF FOR THE RESPONDENTS 
 

______________________ 
 

 This dispute involves a private entity’s business decision.  That private entity 

chose to employ a means of drilling for natural gas that the petitioner fears will 

have negative effects.  In order for this Court to review the private entity’s decision, 

however, the petitioner must show that the private decision was really a federal 

decision, and a “major” one at that.  Because the petitioner cannot make such a 

showing, this Court should dismiss this suit on ripeness grounds or affirm on the 

merits.    
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JURISDICTION 
 

The United States Court of Appeals for the Fourteenth Circuit entered 

judgment on October 15, 2013.  R. at 3.  Petitioner filed the Petition for Writ of 

Certiorari, which this Court granted.  R. at 2.  This Court’s jurisdiction rests on 28 

U.S.C. § 1254. 

OPINIONS BELOW 

The United States District Court for the Western District of New Tejas 

denied Friends of Newtonian’s motion for a preliminary injunction.  The district 

court’s opinion is unavailable.  The opinion of the United States Court of Appeals 

for the Fourteenth Circuit, which recited the relevant facts and affirmed the district 

court, appears at pages 3–20 of the Record.  

STATUTORY PROVISIONS INVOLVED 
 
 Section 704 of the Administrative Procedure Act (“APA”) provides: “Agency 

action made reviewable by statute and final agency action for which there is no 

other adequate remedy in a court are subject to judicial review.” 5 U.S.C. § 704.  In 

section 551, the APA defines “agency action” as “the whole or a part of an agency 

rule, order, license, sanction, relief, or the equivalent or denial thereof, or failure to 

act.” 5 U.S.C. § 551(13). 

The National Environmental Policy Act of 1969 (“NEPA”) provides: “[A]ll 

agencies of the Federal Government shall . . . include in every recommendation or 

report on proposals for legislation and other major Federal actions significantly 

affecting the quality of the human environment, a detailed statement by the 
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responsible official on . . . the environmental impact of the proposed action.” 42 

U.S.C. § 4332(2)(C).  

STANDARD OF REVIEW 
 

 This Court reviews a lower court’s ripeness determination de novo.  See Nat’l 

Park Hospitality Ass’n v. Dept. of Interior, 538 U.S. 803, 807–08 (2003). 

Appellate review of a trial court’s decision to grant or deny a preliminary 

injunction is limited and deferential.  E.g., Sw. Voter Registration Educ. Project v. 

Shelley, 344 F.3d 914, 918 (9th Cir. 2003) (en banc).  An appellate court may reverse 

a district court’s decision only if the district court “abused its discretion or based its 

decision on an erroneous legal standard or on clearly erroneous findings of fact.”  

Nat’l Wildlife Fed. v. Nat’l Marine Fisheries Serv., 422 F.3d 782, 793–94 (9th Cir. 

2005) (quoting United States v. Peninsula Comm., Inc., 287 F.3d 832, 839 (9th Cir. 

2002)) (internal quotation marks omitted); see also Winter v. Natural Res. Def. 

Council, Inc., 555 U.S. 7, 33 (2008).   

STATEMENT OF THE CASE 
 
 The United States Department of Defense (the “DoD”) and Mainstay 

Resources, Inc. (“MRI”), respondents in this case, urge this Court to affirm the 

United States Court of Appeals for the Fourteenth Circuit’s decision.  The 

Fourteenth Circuit denied Friends of Newtonian’s (“FON”) request for a preliminary 

injunction ordering the DoD to complete an environmental impact statement (“EIS”) 

under NEPA.  The DoD further asks this Court to reverse the Fourteenth Circuit’s 

decision that this dispute is ripe for judicial review.  The dispute presents the Court 
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with the opportunity to determine the types of agency action or inaction that 

warrant judicial review and when NEPA requires an agency to prepare an EIS. 

 In 2001 the DoD compiled a list of military installations throughout the 

United States for potential decommissioning.  R. at 3–4.  Among other installations, 

Fort Watt, a military base in New Tejas, was on the list.  R. at 4.  Pursuant to the 

Defense Base Closure and Realignment Act of 1990, the DoD transmitted the list to 

the Defense Base Closure and Realignment Commission (the “Commission”).  R. at 

3–4.  The Commission thoroughly examined Fort Watt’s operation, considered its 

value as a military base, and weighed its strategic value against the cost of 

continued operation.  R. at 4. 

Beyond Fort Watt’s efficiency as a military base, the Commission considered 

the environmental and human impact of closing Fort Watt by completing an EIS 

pursuant to NEPA.  R. at 4–5.  The Commission complied with each of NEPA’s 

steps.  R. at 5.  It visited Fort Watt, provided notice of Fort Watt’s potential closure, 

and allowed a period for public comment. R. at 5.  It then prepared a draft EIS 

incorporating its own expertise and the public comments it received.  R. at 5.  The 

Commission’s EIS comprehensively addressed the impact closing Fort Watt would 

have on the environment, including the effects inherent in the decommissioning and 

sale process.  R. at 6.  In addition, the EIS contained detailed analysis of possible 

future uses for the land and each use’s environmental impact.  R. at 6. 

Among these possible future uses, the EIS analyzed the environmental 

impact of oil recovery and extraction.  R. at 6.  Because Fort Watt straddles a 
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portion of the Albertus Magnus Shale formation, the EIS extensively addressed the 

potential environmental impacts of both conventional and unconventional oil and 

gas development.  R. at 6.   

Unconventional extraction methods like hydraulic fracturing (“fracking”) 

were technologically unavailable at the time of the EIS.  But the EIS recognized 

that fracking could become an efficient means of oil and gas production at Fort 

Watt.  R. at 6.   The Commission’s EIS therefore analyzed the environmental impact 

of fracking at Fort Watt.  R. at 6. 

The Commission finalized the EIS and issued its Record of Decision.  R. at 6–

7.  The Commission then submitted its proposal to the President and Congress, 

which recommended the decommissioning and sale of Fort Watt.  R. at 7–8.  The 

President and Congress approved this recommendation.  R. at 8.   

After carrying out necessary remediation requirements, the DoD sold the 

surface estate of Fort Watt in pieces.  R. at 8.  MRI purchased 750 acres of the 

surface estate, but the United States retained the mineral estate under MRI’s land.  

R. at 8.  The DoD also negotiated an oil and gas lease on behalf of the United States 

whereby MRI acquired the right to use the land as long as oil and gas production 

continued in paying quantities.  R. at 8.  The DoD and MRI entered into the lease 

on June 1, 2003.  R. at 8. 

The lease did not obligate MRI to produce oil and gas or to produce oil and 

gas by any particular method.  R. at 9.  Instead, MRI could retain its rights under 

the lease by paying delay rentals or by producing oil or gas in paying quantities.  R. 
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at 9.  For oil and gas produced, MRI agreed to pay the DoD a monthly royalty 

payment equal to one-fourth of the sale proceeds.  R. at 9.   

 The DoD negotiated with MRI for the right to inspect the operations and 

facilities at least four times per year.  R. at 9 n.7.  The inspection right allows the 

DoD only to “ensure compliance with the provisions of the Lease in connection with 

[MRI’s] operations at, and production from, the Leased Premises.”  R. at 9 n.7.  The 

lease also permits the DoD to veto the sale of oil and gas to a third party if the DoD 

provides MRI written notice that the sale is a threat to national security.  R. at 9 

n.7.  Under this provision, the DoD must describe in detail the national security 

concern within twenty days of its discovery of the third party. R. at 9 n.7.  

MRI created two drilling sites, Watt 1 and Watt 2, on its 750-acre segment of 

former Fort Watt.  R. at 10.  MRI applied for and received state and federal permits 

for drilling, but it did not begin drilling right away.  R. at 10.  After years of 

research and development, MRI, with what the Fourteenth Circuit characterized as 

the DoD’s “blessing,” reconfigured Watt 1 and Watt 2 for fracking.  R. at 10.  MRI 

received updated drilling permits from state and federal regulators, which would 

have allowed MRI to begin fracking on February 1, 2011.  R. at 10.  

Before drilling could begin, FON, an environmental advocacy group in New 

Tejas’s neighboring state, Newtonian, sued the DoD and MRI in the United States 

District Court for the Western District of New Tejas.  R. at 3, 10.  FON sought 

declaratory and injunctive relief under the NEPA and the APA to enjoin MRI from 

fracking until the DoD prepares an EIS.  R. at 12.  In support of its claims, FON 
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alleged that MRI’s fracking could have adverse environmental impacts on the New 

Tejas River.  R. at 11. 

The district court denied FON’s motion for a preliminary injunction.  R. at 12.  

FON filed an interlocutory appeal in the United States Court of Appeals for the 

Fourteenth Circuit, which accepted jurisdiction under 28 U.S.C. § 1292(a)(1) and 

affirmed.  Two circuit judges concluded that the dispute was ripe for review by 

examining the finality and ripeness of the Commission’s Record of Decision and the 

DoD’s sale of the Fort Watt property.  R. at 13–14.  Judge McBride dissented, 

arguing that the majority chose the wrong “final agency action” for its ripeness 

analysis.  R. at 18–19. 

On the merits the Fourteenth Circuit found that the district court properly 

denied FON’s request for a preliminary injunction because FON could not 

demonstrate a likelihood of success on the merits.  R. at 17.  The court held that 

MRI’s fracking activity was purely private and therefore not subject to NEPA.  R. at 

17.  The Fourteenth Circuit also found that FON failed to demonstrate that a 

preliminary injunction would be in the public interest.  R. at 17.  For the court, 

Newtonian’s interest in avoiding any environmental impacts did not clearly 

outweigh the benefit that fracking will likely provide to the citizens of New Tejas, 

including economic stimulation, job creation, business investment, and increased 

population.  R. at 7, 17. 
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SUMMARY OF THE ARGUMENT 

FON sued the DoD because FON disagrees with MRI’s decision to frack.   

Despite the DoD’s lack of active involvement in MRI’s plan to frack, FON attempts 

to secure a court order compelling the DoD to expend time and resources on 

completing a new EIS.  The district court and the Fourteenth Circuit both saw the 

flaws in FON’s argument and denied FON’s request for a preliminary injunction.  

This Court should do the same.  It should decline to hear the merits of this dispute 

because it is unripe for judicial review.  Even if this Court finds the dispute ripe, it 

should nevertheless affirm the Fourteenth Circuit’s decision that FON is not 

entitled to a preliminary injunction; FON failed to show that it is likely to succeed 

on the merits and that an injunction is in the public interest. 

This Court should decline to hear this dispute because it is not ripe for 

judicial review.  This Court should focus its ripeness analysis on events that 

occurred after the DoD and MRI executed the oil and gas lease.  FON does not 

complain about the potential consequences that flow from the DoD’s decision to 

lease the mineral estate to MRI.  Rather, FON complains about the potential 

consequences of MRI’s decision to frack.  Indeed, FON seeks to enjoin fracking, not 

to invalidate the lease.  Moreover, the statute of limitations for claims under NEPA 

bars FON from challenging the lease eight years after its execution. 

Properly focused on activity occurring after the lease’s execution, this Court 

should find that the DoD took no “final agency action” and thus that this dispute is 

unripe.  The DoD’s right to royalty payments under the lease and its empty 
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“blessing” of MRI’s decision to frack are not “final agency actions” because they are 

both too vague to constitute “agency action” and too malleable to be “final.”  Nor is 

the DoD’s decision not to issue a new EIS “final agency action.”  While agency 

inaction can become “final agency action” when the agency fails to act contrary to a 

legal obligation, NEPA imposes no such legal obligation on the DoD.  Accordingly, 

its failure to create a new EIS is not “final agency action.”  

Even if this Court disagrees and finds the dispute ripe for judicial review, the 

Court should affirm the Fourteenth Circuit’s decision on the merits.  The 

Fourteenth Circuit’s decision that the district court did not err in denying a 

preliminary injunction offers two sound grounds for affirmance: first, FON could not 

demonstrate it was likely to succeed on the merits and second, FON failed to show 

that an injunction would be in the public interest.  

First, FON failed to demonstrate it was likely to succeed on the merits.  

NEPA imposes no obligation on the DoD in this dispute because the DoD has not 

taken major federal action.  To the extent the oil and gas lease constitutes major 

federal action, the Commission’s original EIS sufficiently analyzed the lease’s 

environmental impact.  This Court has held that NEPA requires an agency to 

supplement an EIS only if it will take major federal action in light of changed 

circumstances.  Because the DoD has not taken and will not take major federal 

action following the lease’s execution, the DoD does not need to supplement the EIS. 

The DoD has not taken major federal action following the lease’s execution 

because it neither funds nor controls any portion of MRI’s private activity.  Federal 
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funding of a private project significantly increases the potential for the project to 

constitute major federal action.  The DoD does not fund MRI.   

Without funding, a federal agency must significantly control a private project 

for the project to constitute major federal action.  Here, the DoD retains marginal 

and circumscribed authority to veto sales of oil and gas to particular buyers, only 

after the DoD informs MRI through an extensive process that the potential buyer is 

a threat to national security.  The DoD’s lack of control, together with its lack of 

funding, does not trigger NEPA.  The Fourteenth Circuit therefore correctly found 

that FON failed to demonstrate likelihood of success on the merits. 

Second, FON fails to show that a preliminary injunction would advance the 

public interest.  MRI’s oil and gas production will boost the local economy by 

increasing revenue, creating jobs, and reversing population flight.  Moreover, 

Congress and the President have strongly promoted domestic oil and gas 

production.  Although FON has an interest in preserving the environment, it failed 

to show that this interest outweighs the substantial benefits of MRI’s activity.   

Because this dispute is not ripe, this Court should decline to hear the merits 

of FON’s claims.  Even if this Court finds the dispute ripe, it should hold that FON 

has failed to demonstrate a likelihood of success on the merits because NEPA does 

not obligate the DoD to complete an EIS.  Last, this Court should conclude that 

FON did not show a preliminary injunction serves the public interest.  This Court 

therefore should affirm the Fourteenth Circuit’s decision on the merits. 
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ARGUMENT 

I. The DoD never took a “final agency action” that is ripe for judicial 
review.  

 
FON asks this Court to interject itself into a dispute that it has no power 

review.  Because FON seeks review of actions that are neither final nor prudentially 

ripe, this Court should dismiss the suit without reaching the merits.     

The doctrine of ripeness requires FON to identify a legal question arising 

from a “final agency action” that caused it hardship.  Lujan v. Nat’l Wildlife Fed’n, 

497 U.S. 871, 894 (1990) (quoting 5 U.S.C. § 704); Abbott Laboratories v. Gardner, 

387 U.S. 136, 148–49 (1967), overruled on other grounds by Califano v. Sanders, 430 

U.S. 99, 105 (1977).  Without a “final agency action,” the dispute is unripe and thus 

unfit for judicial resolution under the Abbott Laboratories ripeness test.  See 387 

U.S. at 149 (citing 5 U.S.C. § 704); see also Sprint Corp. v. FCC, 331 F.3d 952, 956 

(D.C. Cir. 2003) (calling “final agency action” the “crucial prerequisite to ripeness”) 

(internal quotation marks and alterations omitted).  An “agency action” is “final” 

only when it (1) marks the last action in an agency’s process (not a “merely 

tentative or interlocutory” action) and (2) causes rights, obligations, or legal 

consequences to flow.  Bennett v. Spear, 520 U.S. 154, 177–78 (1997) (internal 

citations omitted).  Here, none of the DoD’s relevant actions are “final agency 

actions.”  The Court thus may not review this dispute under Section 704 of the APA.  
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A. The proper action that this Court should review for ripeness occurred 
after the DoD and MRI executed the lease. 
 

This dispute deals with fracking, not the sale of Fort Watt’s land or the lease 

of its mineral rights.  Deciding which agency action to analyze for ripeness is 

critical; indeed, it was outcome dispositive below.  Compare R. at 13–14 (majority 

op.) (choosing the Record of Decision and sale and finding ripeness), with R. at 18–

19 (McBride, J., dissenting) (choosing the execution of lease and holding the dispute 

unripe).  FON and the Fourteenth Circuit present this Court with several agency 

actions from which to choose: the Commission’s Record of Decision, the DoD’s sale of 

Fort Watt, the execution of the lease, the DoD’s participating royalty interests in 

the lease, and the DoD’s “blessing” of the fracking at Watt 1 and Watt 2.  For three 

reasons, this Court should consider only agency actions that occurred after the 

execution of the lease.   

First, this Court’s method of determining which agency action to analyze for 

ripeness shows that the Court should consider only post-lease actions.  This Court 

looks for the action that “has a direct effect on,” or “direct consequences” on the 

challenging party.  Franklin v. Massachusetts, 505 U.S. 788, 797–98 (1992); see also 

Dalton v. Specter, 511 U.S. 462 (1994) (refusing to review the Commission’s Record 

of Decision because it “carr[ied] no direct consequences for base closings”) (internal 

quotation marks omitted).  The action with direct consequences in this dispute is 

the decision to frack—not the Record of Decision, sale, or lease—for only fracking 

will “ha[ve] a direct effect on” FON’s interests.  See R. at 11 (“FON expressed 

concerns that fracking at Watt 1 and Watt 2 could irreparably damage the New 
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Tejas River if the chemicals used in the fracking operations were to infiltrate the 

river.”).  Without the post-lease decision to frack, FON claims no “direct 

consequences.”  

Second, the relief FON seeks confirms the correctness of considering only 

post-lease actions for ripeness.  See R. at 11–12.  FON asks this Court to enjoin the 

fracking, not the sale of Fort Watt or operation of the lease.  R. at 12.  Further, FON 

does not complain that the original EIS was deficient.  Rather, it seeks a new or 

supplemental EIS that assesses “the environmental effects of fracking, including 

how fracking at Watt 1 and Watt 2 would affect Newtonian.”  R. at 12.  This Court 

can issue the remedy FON seeks only if the Court addresses the post-lease actions. 

Third, the statute of limitations precludes FON from suing with respect to 

any actions except for those that occurred after the execution of the lease.  NEPA 

claims brought under the APA must be brought within six years of the claims’ 

accrual.  28 U.S.C. § 2401(a); see, e.g., Sierra Club v. Slater, 120 F.3d 623, 631 (6th 

Cir. 1997) (“Numerous courts have held . . . that the six-year statute of limitations 

in section 2401(a) . . . applies to the APA.”).  The right of action in NEPA cases 

accrues at the time of the “final agency action.”  E.g., id.  Because the latest possible 

“agency action” (the lease) became “final” on June 1, 2003, the lease and any pre-

lease “agency actions” were time barred by June 1, 2009.  FON did not file suit until 

January 2011—nearly two years too late.  R. at 11.  If the agency actions prior to 

and including the lease were ever ripe, they have long since rotted.   
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Practically and legally then, FON seeks review of the DoD and MRI’s actions 

after the execution of the lease—namely, the decision to frack on Watts 1 and 2.  

This Court’s analysis should thus proceed post-lease to look for a “final agency 

action” that is ripe for judicial review.  The Court should look, but it will not find: no 

“final agency actions” exist after the execution of the lease.   

B. The DoD’s post-lease activity does not constitute “final agency action” 
that is ripe for judicial review. 
 

After its execution of the lease with MRI in June of 2003, the DoD arguably 

took two agency actions.  It kept a royalty interest in the mineral production and 

blessed MRI’s decision to frack on the leased land.  R. at 8–10.  The DoD 

subsequently determined that it did not need to issue a new EIS for the fracking.  R. 

at 10.  Because neither of these actions is a “final agency action,” this Court should 

not review this unripe dispute.    

1. The DoD’s royalty interest and blessing are not “final agency 
actions.” 
 

The DoD’s royalty interest in the lease and its blessing of MRI’s decision to 

reconfigure its two wells for fracking purposes are not “final agency actions.”  

“Agency action” has a well-defined meaning under the APA.  It “includes the whole 

or a part of an agency rule, order, license, sanction, relief, or the equivalent or 

denial thereof, or failure to act.”  5 U.S.C. § 551(13).  Each “agency action” shares 

the common traits of being “circumscribed [and] discrete” as opposed to being 

amorphous and vague.  Norton v. S. Utah Wilderness Alliance, 542 U.S. 55, 62 

(2004).   
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In order for a court properly to review agency action, the “circumscribed, 

discrete” action presented also must be “final.”  5 U.S.C. § 704.  An agency’s “final” 

action marks the end of its decision-making process and initiates the flow of legal 

consequences.  Bennett, 520 U.S. at 177–78.  An intermediary actor’s discretion 

regarding whether and how to implement an agency action precludes the action 

from being “final.”  See Franklin, 505 U.S. at 797; see also Texas v. United States, 

523 U.S. 296, 300 (1998) (“A claim is not ripe for adjudication if it rests upon 

contingent future events that may not occur as anticipated, or indeed may not occur 

at all.”)  (internal quotation marks omitted). 

In similar contexts, continuing interests and blessings for projects are not 

“final agency actions.”  For example, the Tenth Circuit refused to review a dispute 

where an agency had supported a project’s advancement and had kept an interest in 

the outcome.  See Los Alamos Study Group v. U.S. Dept. of Energy, 692 F.3d 1057, 

1065–68 (10th Cir. 2012).  And there, the agency’s “blessing” included more than 

mere lip service: the agency itself had requested funds for the project and had 

completed half of the project’s design.  Id. at 1066–67. Yet, because the court found 

“no case law that such support makes a decision irreversible” and final, it held that 

there was no “final agency action.”  Id. at 1067.   

Other circuits reject as unripe disputes where an agency has announced its 

support for a plan to go forward.  See, e.g., Nevada v. Dep’t of Energy, 457 F.3d 78, 

85 (D.C. Cir. 2006) (holding that an interim plan to transport nuclear waste to 

disposal site not a ripe “final agency action”); Cf. Mobil Oil Corp. v. FTC, 562 F.2d 
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170, 173 (2d Cir. 1977) (holding that an agency’s indication of its final decision did 

not require an EIS).  So too other courts refuse to hear disputes where the agency 

had more of an interest in a private project than the DoD had here.  See, e.g., Karst 

Envtl. Educ. & Prot., Inc. v. EPA, 475 F.3d 1291, 1298 (D.C. Cir. 2007) (refusing to 

review a dispute where a federal agency funded and approved a private project).  All 

this makes sense: it aligns with this Court’s instruction that a new EIS need not be 

prepared “during the germination process of a potential proposal.”  Kleppe v. Sierra 

Club, 427 U.S. 390, 406 (1976). 

Accordingly, the DoD’s interest in the lease and its blessing do not ripen this 

otherwise unripe dispute.  Like an agency’s amorphous indication of its support for 

a project, the DoD’s continuing interest in the lease and its empty blessing are not 

“circumscribed” or “discrete” enough for a plaintiff properly to attack them.  Cf. 

Lujan, 497 U.S. at 879 (broad attack on agency’s proposed program not reviewable); 

Nat’l Park Hospitality Ass’n, 538 U.S. at 809 (agency’s general statement of a policy 

it supported not ripe).  Both the continuing interest and the blessing are too vague 

to constitute an “agency action” at all and this Court lacks power to review them 

under the APA.   

Nor are the continuing interest and blessing “final.”  Cf. Los Alamos Study 

Group, 692 F.3d at 1065–68.  The lease grants MRI unchecked discretion as to 

whether to frack.  The DoD’s interest in the lease—and the consequences that FON 

feels—therefore fluctuate as MRI exercises its discretion.  With such fluctuation, 

the DoD remains uncommitted, and the DoD’s continuing interest in the lease 
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cannot be “final.”  See Franklin, 505 U.S. at 797.  Even after the DoD gave MRI its 

blessing in 2010, the fracking “rest[ed] upon contingent future events that may not 

occur as anticipated, or indeed may not occur at all.”  Texas, 523 U.S. at 300.  

Neither the DoD’s blessing nor its lease interest accordingly constitutes “final 

agency action.”    

2. The DoD’s “failure to act” does not ripen this dispute. 
 

The DoD’s “failure to act” to supplement its original EIS is not ripe “final 

agency action.”  Although “agency action” includes the “failure to act,” 5 U.S.C. 

§ 551(13), this Court distinguishes between reviewable and non-reviewable failures 

to act.  See Norton, 542 U.S. at 62.  Courts can review an agency’s failure to act only 

if the agency failed “to take a discrete agency action that it is required to take.”  Id. 

at 64 (emphasis in original) (specifying that “required” means that the agency had a 

legal obligation to take the action). 

The most factually similar cases applying Norton show that substantial 

changes to an agency’s projects do not automatically ripen unripe disputes.  The 

Tenth Circuit, for example, failed to find reviewable agency action where an agency 

did not issue a new EIS after its initial project design substantially changed.  Los 

Alamos Study Group, 692 F.3d at 1060.  There, as here, the agency issued an EIS 

with four possible alternative plans for the land.  Id. at 1061; R. at 6.  Years after 

choosing one of the plans, the agency substantially changed the project’s design.  

Los Alamos Study Group, 692 F.3d at 1061.  The new design would drill two stories 

deeper underground, allegedly causing worse—and different—environmental 
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effects.  Id.  Mirroring FON’s complaint, the plaintiff in Los Alamos Study Group 

alleged that the use of the land “had changed so much since the original 

environmental analysis . . . that a new analysis was required and that all work on 

the facility should be halted until the conclusion of such analysis.”  Id. at 1060.   

Just as this Court should, the Tenth Circuit rejected the argument on 

ripeness grounds.  Id. at 1068.  It held that because the plaintiff “has identified no 

[agency] actions that irreversibly lead to [the change in design],” “Plaintiff's claim 

was not ripe.”  Id. at 1066–68.  And in a case with even more similar facts, a federal 

judge rejected a challenge as unripe where an agency allowed a driller to move from 

conventional drilling techniques to fracking without issuing an EIS for “the effects 

of . . . allowing hydraulic fracturing and horizontal drilling.”  Ozark Soc’y v. U.S. 

Forest Serv., 4:11CV00782 SWW, 2012 WL 994441, at *2, *4 (E.D. Ark. Mar. 23, 

2012) (holding that the decision to frack did not “represent[] a final agency action 

subject to judicial review”).  

Likewise, no reviewable legal failure occurred here.  NEPA does not require 

the DoD to take any “discrete” action after the issuance of the lease.  See Norton, 

542 U.S. at 72—73.  Just like Norton, although the executed lease may have 

required an EIS, the EIS was completed when the lease was executed.  Cf. id. at 73.  

After the lease and original EIS, the DoD’s legal requirements ceased.   

Additionally, the original EIS covered the potential uses of the mineral 

rights, including fracking.  R. at 6.  Like the plaintiffs in Los Alamos Study Group 

and Ozark Society, FON failed to show that the DoD needed to do anything more.  
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As discussed more fully in Part II, an agency must supplement an EIS only when 

“there remains ‘major Federal action[]’” that “will affect the quality of the human 

environment . . . to a significant extent not already considered.”  See Marsh v. 

Oregon Natural Res. Council, 490 U.S. 360, 374 (1989).  FON cannot show this.  See 

R. at 6.  No DoD decision “irreversibly lead to” the fracking, and thus “Plaintiff’s 

claim [is] not ripe.”  Los Alamos Study Group at 1066–68.  Absent a discrete legal 

obligation to issue a new EIS, the DoD’s decision not to issue a new EIS does not 

provide a reviewable final agency action.   

Pragmatic considerations provide more support.  If every allegation of a 

failure to act were reviewable, these “failures to act” would eviscerate section 704’s 

requirement of “final agency action.”  Every alleged failure to issue a new EIS 

would result in a ripe dispute.  That cannot be so.  These suits would bog down both 

agencies (as they attempt to defend every non-action) and courts (as they sift 

through unripe disputes).  The doctrine of ripeness exists to prevent exactly such 

inefficient use of agency and judicial resources.  See, e.g., Thomas v. Union Carbide 

Agr. Products Co., 473 U.S. 568, 580–81 (1985). 

None of the DoD’s actions after its execution of the lease constitute “final 

agency action.”  Its ongoing interest in royalty payments and its blessing of MRI’s 

decision to frack are neither “agency actions” nor “final.”  And its decision not to 

issue a new EIS is not reviewable under Norton and Marsh.  Without a “final 

agency action” to hang its ripeness hat on, this Court should dismiss this suit as 

unripe.   
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C. FON’s counterarguments do not make this dispute ripe. 
 

FON argues, as it must, that a ripe final agency action exists in this dispute.  

Boiled down, FON makes three arguments: (1) the Record of Decision and sale of 

the land were ripe “final agency actions”; (2) the executed lease was a ripe “final 

agency action”; and (3) the Court must reach the merits for other reasons.  None of 

FON’s counterarguments are persuasive.  

1. Dalton v. Specter precludes this Court from using the Record of 
Decision and sale of the land for a ripeness analysis.  

 
FON and the majority below point to what initially appears as the most 

apparent agency action—the Defense Base Closure and Realignment Commission’s 

Record of Decision and the DoD’s actual sale of Fort Watt’s land.  R. at 14.  

However, this Court’s decision in Dalton v. Specter precludes the Record of Decision 

and sale from being “final agency action.”  511 U.S. 462 (1994). 

The facts in Dalton directly track the facts here.  In Dalton, as here, the DoD 

and the Commission debated the future of a military installation that had lived past 

its prime.  511 U.S. at 464.  The Commission compiled recommendations, 

undertaking “the elaborate selection process prescribed by the 1990 [Defense Base 

Closure and Realignment] Act.”  Id.  In the end, the Commission submitted its 

Record of Decision to close the base to the President and Congress.  Id. at 469.  The 

plaintiffs in Dalton then challenged the Record of Decision and sale as “final agency 

actions” under section 704 of the APA.  Id. at 469. 

This Court held that “the actions of the Secretary [of Defense] and the 

Commission cannot be reviewed under the APA because they are not ‘final agency 
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actions.’”  Id. at 476.  The Court recognized that the Record of Decision to sell the 

land was the Commission’s final action because it marked the end of the 

Commission’s process.  See id. at 469.  The Record of Decision nevertheless did not 

constitute final agency action: it lacked finality because its effectiveness depended 

upon the President’s approval.  Id. at 469–71; see also Port of Boston Marine 

Terminal Ass’n v. Rederiaktiebolaget Transatlantic, 400 U.S. 62, 71 (1970) 

(requiring “legal consequences [to] flow from the agency action”).   

The Dalton Court further held that the Record of Decision was not agency 

action.  Instead, because “[t]he action that will directly affect the military bases is 

taken by the President,” it was final Presidential action.  Dalton, 511 U.S. at 469–

71.  Because the President is not an agency, the APA provides no basis for 

reviewing the President’s action.  Id. (citing Franklin, 505 U.S. at 801).  Without a 

final agency action to review, the Court held that it could not review the plaintiff’s 

request to enjoin the DoD from carrying out the sale of the land pursuant to the 

Commission’s Record of Decision and the President’s approval.  Id.  

This Court, like the Court in Dalton, should “hold that the decisions made 

pursuant to the 1990 [Defense Base Realignment and Closure] Act are not 

reviewable under the APA,” id. at 470–71.  The majority below erred by concluding 

that this case was ripe based on the Record of Decision and sale of Fort Watt.  
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2. Executing the lease cannot form the focus of this dispute, nor is it 
“final agency action” that is ripe for judicial review. 
 

FON may also argue that the execution of the lease constitutes ripe “final 

agency action” that allows this Court to move to the merits.  FON’s argument 

cannot prevail for three reasons.   

First, any of the executed lease’s ripeness rotted when the statute of 

limitations ran on June 1, 2009.  See 28 U.S.C. § 2401(a); see also, e.g., Sierra Club 

v. Slater, 120 F.3d at 631.  As explained in Section I.A, FON therefore cannot 

challenge the execution of the lease as the “final agency action.”   

Second, an EIS already exists for the execution of an oil and gas lease.  R. at 

6.  The EIS recognized that oil and gas production “could prove to be extremely 

lucrative given Fort Watt’s location” and it “addressed in detail the potential 

impacts of conventional oil and gas development on the Fort Watt area.”  R. at 6.  In 

fact, the EIS addressed the very thing at issue: fracking.  R. at 6.  The EIS expressly 

recognized that traditional methods of oil and gas production would be economically 

inefficient, and that fracking represented a more likely avenue for production. So 

even if the execution of the lease is ripe, the original EIS already covers it.   

Third, even ignoring the first two arguments, the lease cannot constitute an 

independent ground from which this Court can proceed to the merits of the dispute.  

Admittedly, the approval of the lease likely clears the “crucial prerequisite to 

ripeness” in that it constitutes “final agency action.”  Sprint Corp., 331 F.3d at 956 

(internal quotation marks and alterations omitted); e.g., Nulankeyutmonen 

Nkihtaqmikon v. Impson, 503 F.3d 18, 32–33 (1st Cir. 2007) (holding an executed 
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lease constituted “final agency action”).  But that does not mean that the lease 

automatically ripens this dispute, for FON still must show that it faces “hardship” 

resulting from the agency’s action.  Abbott Laboratories, 387 U.S. at 149; see also 

Frozen Food Express v. United States, 351 U.S. 40, 44 (1956).  The hardship must be 

“of a strictly legal kind.” Ohio Forestry Ass’n Inc. v. Sierra Club, 523 U.S. 726, 733 

(1998); see also Nat’l Park Hospitality Ass’n, 538 U.S. at 809 (noting legal hardship 

is “required for a showing of hardship”).  To the extent that courts should account at 

all for practical hardship in the ripeness inquiry, such practical hardship must be 

“significant” and “imminent” “upon the interests that [FON] advances.”  Ohio 

Forestry, 523 U.S. at 733–34.  

FON’s alleged hardship—a generalized environmental harm that may come 

to pass if MRI proceeds with fracking—is not “of a strictly legal kind.”  Id. at 733.  

Like the disputes this Court holds unripe, the agency action “does not command 

anyone to do anything, or to refrain from doing anything; it does not grant, 

withhold, or modify any formal legal license, power, or authority; it does not subject 

anyone to any civil or criminal liability; and it creates no legal rights or obligations” 

for FON.  Nat’l Park Hospitality Ass’n, 538 U.S. at 809 (internal quotation marks 

and alterations omitted) (quoting Ohio Forestry, 523 U.S. at 733).  Indeed, the lease 

is between two parties independent of FON, and at the time of the DoD’s decision to 

execute the lease, the possibility that MRI would never drill—let alone frack—on 

the land remained significant.  The lease affects FON in no strictly legal way.   
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But even considering the practical harm, the execution of the lease, taken 

alone, did not “impact . . . the petitioners” in a “sufficiently direct and immediate 

[way] as to render the issue appropriate for judicial review at [the leasing] stage.”  

Abbott Laboratories, 387 U.S. at 149.  FON’s alleged hardship would have been 

purely “speculative,” “remote[][,] and abstract[],” Texas, 523 U.S. at 301–02, at the 

time of the lease.  Purely hypothetical hardship does not ripen an unripe dispute.  

See Nat’l Park Hospitality Ass’n, 538 U.S. at 808–11 (fearing that addressing 

hypothetical hardship would amount to advisory opinions); see, e.g., Nevada, 457 

F.3d at 86 (“This challenge is . . . unripe because it is speculative.”); Ash Creek Min. 

Co. v. Lujan, 934 F.2d 240, 244 (10th Cir. 1991) (refusing to “resolve a dispute about 

a hypothetical exchange of lands”); Nat’l Wildlife Fed’n v. Goldschmidt, 677 F.2d 

259, 263 (2d Cir. 1982) (holding unripe when “the ultimate decision to build is in 

great doubt”).   

When the DoD and MRI executed the lease over ten years ago, fracking itself 

on Fort Watt’s land—much less the hardship from the fracking—was far from 

“imminent” or “significant.”  See R. at 6 n.4.  Further, the lease was a general oil 

and gas lease, not a lease for MRI to frack for natural gas.  R. at 8.  MRI did not 

even begin to plan to frack for seven years after the lease’s execution.  R. at 10.  

Notably, FON did not bring this suit when the lease was executed in 2003 but eight 

years after the lease’s execution.  Why?  Because only eight years later did their 

alleged hardship became “imminent” or “significant.”  Accordingly, FON cannot rely 
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on the executed lease as the federal action that makes this dispute ripe—that lease 

did not cause the hardship of which they now complain. 

At bottom, the statute of limitations bars FON from suing on the basis of the 

executed lease.  Further, an EIS actually did exist for the execution of the lease, 

and it came with an analysis of the potential effects of fracking.  Last, the lack of 

legal and concrete hardship resulting from the lease’s execution render the lease’s 

execution unripe for judicial review. 

3. No other considerations make this dispute ripe. 
 

FON, as most other litigants in this context, will likely hastily point to a 

quote from Ohio Forestry: “[A] person with standing who is injured by a failure to 

comply with the NEPA procedure may complain of that failure at the time the 

failure takes place, for the claim can never get riper.”  523 U.S. at 737.  At first 

glance, this seems to be the winning quote for FON; after all, this Court appears to 

say courts need not parse ripeness for NEPA violations.  It seems to say that courts 

can move right to the merits to determine whether there was a NEPA violation.   

But that cannot be right, and indeed, courts have dug deeper and have 

recognized problems with this quote.  There are at least four.  First, ripeness stands 

as a separate and threshold issue; courts cannot merely skip to the merits for any 

alleged NEPA violation.  Second, the quote is dictum: The Ohio Forestry Court 

confronted a claim that the Forest Service had violated the National Forest 

Management Act of 1976 and held the dispute unripe.  Accord Ctr. for Biological 

Diversity v. U.S. Dep’t of Interior, 563 F.3d 466, 480–81 (D.C. Cir. 2009) (calling the 
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quote dicta and holding a NEPA suit unripe).  While dictum retains its logical force, 

it lacks the power to bind future courts.  See Cohens v. Virginia, 19 U.S. (6 Wheat.) 

264, 399 (1821).  Third, the Ohio Forestry Court “did not address when the 

obligation to provide research under NEPA began.”  Ctr. for Biological Diversity, 

563 F.3d at 481.  As explained above, the DoD had no discrete and continuing 

obligation to issue a new EIS.  Fourth, the Forestry Service—the party to which the 

quote directly applied—understood the quote to mean that it does not have to 

complete a new EIS when it makes or alters land plans and it promulgated its 

understanding as a regulation.  See National Environmental Policy Act 

Documentation Needed for Developing, Revising, or Amending Land Management 

Plans; Categorical Exclusion, 71 Fed. Reg. 75481-01 (Dec. 15, 2006).  The Ohio 

Forestry quote thus does not change the conclusion that this dispute is unripe. 

Without ripe “final agency action,” FON may plead that this Court review its 

dispute based on the potential harm to the people of Newtonian that may result 

from MRI’s fracking. FON’s plea suffers from two flaws: the law and the American 

federal system. Article III of the Constitution prevents courts from reviewing a 

dispute when an agency has not taken a ripe “final agency action.”  E.g., Nat’l Park 

Hospitality Ass’n, 538 U.S. at 808 (“The ripeness doctrine is ‘drawn . . . from Article 

III limitations on judicial power.’”) (quoting Reno v. Catholic Social Services, Inc., 

509 U.S. 43, 57 n.18 (1993)). FON’s dispute belongs in state court, not the Supreme 

Court.  If the people of Newtonian truly will be harmed by MRI’s fracking, they 

have a remedy—a remedy against MRI, in state court, not the Supreme Court.  This 
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Court need not step into an unripe dispute to help the people of Newtonian; the 

courts of New Tejas or Newtonian exist to provide exactly such help.    

*** 

None of the actions possibly at issue—the Record of Decision, sale of Fort 

Watt, the lease’s execution, or the DoD’s royalty interest, blessing of fracking, or 

failure to act—constitute ripe “final agency actions.”  This Court accordingly should 

dismiss this suit as unripe. 

II.  This Court should deny FON’s request for a preliminary injunction 
because the DoD has not taken major federal action requiring an EIS 
under NEPA. 

 
 Even if this Court reviews the merits of this dispute, it should affirm the 

Fourteenth Circuit’s decision that FON is not entitled to a preliminary injunction. 

FON failed to show that it is likely to succeed on the merits and that an injunction 

is in the public interest.  

 A preliminary injunction is an “extraordinary remedy never awarded as of 

right.”  Winter, 555 U.S. at 24 (citing Munaf v. Geren, 553 U.S. 674, 689 (2007)).  It 

may be awarded “only upon a clear showing that the plaintiff is entitled to such 

relief.”  Mazurek v. Armstrong, 520 U.S. 968, 972 (1997).  In each case, courts “must 

balance the competing claims of injury and must consider the effect on each party of 

granting or withholding of the requested relief.”  Amoco Prod. Co. v. Village of 

Gambell, 480 U.S. 531, 542 (1987).  Moreover, an appellate court may reverse a 

district court’s decision only if the district court “abused its discretion or based its 

decision on an erroneous legal standard or on clearly erroneous findings of fact.” 
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Nat’l Marine Fisheries Serv., 422 F.3d at 793–94; see also Winter, 555 U.S. at 32 

(reviewing a preliminary injunction with abuse of discretion).  

A plaintiff seeking a preliminary injunction must establish that (1) he is 

likely to succeed on the merits, (2) he is likely to suffer irreparable harm in the 

absence of preliminary relief, (3) the balance of equities tips in his favor, and (4) an 

injunction is in the public interest.  Winter, 555 U.S. at 20.  Each element 

constitutes a separate requirement necessary for injunctive relief. Sierra Club v. 

United States Army Corps of Eng’rs, 645 F.3d 978, 989 (8th Cir. 2011).   

FON fails to satisfy the first requirement of likelihood of success on the 

merits, because there is no major federal action requiring an EIS.  Nevertheless, 

even if this Court finds that the DoD’s conduct constitutes major federal action, 

FON cannot satisfy the fourth requirement—an injunction is in the public interest. 

A. FON fails to establish likelihood of success on the merits because the 
DoD’s conduct does not constitute major federal action.  

 
NEPA does not apply to the DoD in this case for two reasons.  First, the 

Commission’s EIS sufficiently contemplated the environmental effects of an oil and 

gas lease.  And second, the DoD’s minimal involvement in MRI’s activities after the 

leasing stage does not constitute major federal action.   

 NEPA requires federal agencies—not states or private parties—to consider 

the environmental impacts of their proposed actions. 42 U.S.C. § 4332 et seq.; Macht 

v. Skinner, 916 F.2d 13, 18 (D.C. Cir. 1990).  NEPA does not mandate particular 

results.  Instead, it imposes procedural requirements on federal agencies to ensure 

they “take a hard look” at the environmental effects of federal action.  Marsh 490 
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U.S. at 374.  Specifically, federal agencies must prepare EISs for “major Federal 

actions significantly affecting the quality of the human environment.”  42 U.S.C. § 

4332(2)(C).  Absent major federal action, NEPA imposes no duty on federal 

agencies.  Norton, 542 U.S. at 72–73.  

 The two purposes of NEPA are “to inject environmental considerations into 

the federal agency’s decisionmaking process” and “to inform the public that the 

agency has considered environmental concerns in its decisionmaking process.”  

Weinberger v. Catholic Action of Hawaii/Peace Educ. Project, 454 U.S. 139, 143 

(1981) (emphasis added).  This presumes federal agencies possess the authority to 

make decisions.  If decision-making authority rests with a state or private actor, 

NEPA does not require the federal government to issue an EIS.  Village of Los 

Ranchos de Albuquerque v. Barnhart, 906 F.2d 1477, 1480 (10th Cir. 1990), cert. 

denied, 111 S.Ct. 1017 (1991).  

MRI is engaged in private fracking activity in New Tejas.  Regardless of 

whether FON seeks a new or supplemental EIS, NEPA does not apply to the DoD in 

this case for two reasons.  First, the Commission’s EIS sufficiently contemplated the 

environmental effects of an oil and gas lease.  And second, the DoD’s minimal 

involvement in MRI’s activities after the leasing stage does not rise to the level of 

major federal action: the DoD does not fund MRI’s activities and it does not possess 

significant control over the project.  Without a major federal action triggering 

NEPA, FON cannot succeed on the merits, and a preliminary injunction is 

inappropriate. 
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1. NEPA does not require the DoD to prepare an EIS for executing 
the lease, because the Commission already prepared one. 

 
 As explained in Part I, the expiration of the statute of limitations and the lack 

of final agency action make the lease an inappropriate subject for judicial review.  

Nevertheless, NEPA does not require the DoD to prepare an EIS for the lease itself 

because the Commission already issued one. 

 NEPA does not address whether agencies must supplement EISs.  Marsh, 490 

U.S. at 370.  The Council on Environmental Quality (CEQ), which issues 

regulations for implementing NEPA, instructs federal agencies to supplement EISs 

if there “are significant new circumstances or information relevant to 

environmental concerns and bearing on the proposed [federal] action or its impacts.”  

40 C.F.R. § 1502.9(c)(ii).   

 This Court in Marsh interpreted the regulations as imposing the same duty 

on an agency to supplement an EIS as the duty to prepare one in the first instance.  

Marsh, 490 U.S. at 393.  “If there remains ‘major Federal action[]’ to occur, and if 

the new information . . . will ‘affec[t] the quality of the human environment’ in a 

significant manner or to a significant extent not already considered, a supplemental 

EIS must be prepared.”  Id. (quoting 42 U.S.C. § 4332(2)(C)).  Whether a challenger 

seeks a new EIS or a supplemental EIS, the standard thus remains the same: 

NEPA requires an EIS only if the agency takes major federal action significantly 

affecting the quality of the human environment.  See id. at 393.    

Some circuits consider an oil and gas lease an “irreversible and irretrievable 

commitment of resources” requiring an EIS prior to the leasing stage.  E.g., Sierra 
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Club v. Peterson, 717 F.2d 1409, 1414 (D.C. Cir. 1983).  These circuits hold that 

NEPA requires a federal agency either to prepare an EIS prior to leasing land for oil 

and gas excavation or to retain authority to preclude surface disturbing activities.  

Id. (reasoning that the “appropriate time for preparing an EIS is prior to decision, 

when a decision maker [still] retains the maximum range of options, . . . when 

alternative courses of action are still possible”); Conner v. Burford, 836 F.2d 1521 

(9th Cir. 1988) (same); Bob Marshall Alliance v. Hodel, 852 F.2d 1223, 1227 (9th 

Cir. 1988) (same). 

 Because the Commission fully complied with this requirement, the DoD does 

not need to prepare a new EIS for the lease.  The Commission issued an EIS prior to 

decommissioning the military base at Fort Watt, and in that statement it 

contemplated alternative uses for the land.  R. at 6.  Among the uses the 

Commission considered were leases for oil and gas extraction, given the site’s 

proximity to Magnus Shale.  R. at 6.  The EIS addressed not only conventional 

methods of extraction but also unconventional methods such as fracking.  R. at 6. 

 Because the Commission prepared an EIS prior to the sale of Fort Watt, and 

FON has not challenged the adequacy of that EIS by naming the independent 

Commission as a party in this matter, the Commission has already satisfied 

NEPA’s requirements for the lease.  The DoD does not need to duplicate it.  
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2. NEPA does not require the DoD to supplement the original EIS 
because it has taken no major federal action after the leasing 
stage. 

 
 Nor does NEPA require the DoD to supplement the Commission’s EIS, 

because no major federal action remains after the lease’s execution.  An agency 

must supplement an EIS only if there remains major federal action to occur.  

Marsh, 490 U.S. at 393.   

 Although NEPA does not define “major federal action,” the regulations look to 

federal control and responsibility as the touchstone of whether conduct constitutes 

federal action.  See 40 C.F.R. § 1508.18(a).  The regulations define “major federal 

actions” as actions that “are potentially subject to Federal control and responsibility 

. . . including projects and programs entirely or partly financed, assisted, conducted, 

regulated, or approved by federal agencies.”  Id. According to the regulations, if the 

federal government does not participate in a project in one of these ways, NEPA 

does not apply.  Id.  

 The federal courts do not agree on the level of federal involvement that 

triggers NEPA.  Save Barton Creek Ass’n v. Fed. Hwy. Admin., 950 F.2d 1129, 1134 

(5th Cir. 1992) (“No litmus test exists to determine what constitutes ‘major federal 

action.’”).  The two factors that all courts consider, however, are federal funding and 

significant authority or control over the non-federal activity.  The DoD neither 

funds nor possesses significant control over any of MRI’s activities.  The DoD’s 

participation in the lease accordingly does not constitute major federal action under 

NEPA. 
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a. The DoD has not funded any of MRI’s activities.   
 
 FON stumbles out of the gates because it cannot show any federal funding.  

Federal funding is a “significant indication that a project constitutes major federal 

action.”  Sw. Williamson Cnty. Cmty. Ass’n v. Slater, 243 F.3d 270, 279 (6th Cir. 

2001).  Indeed, the CEQ regulations include in the definition of “major Federal 

action” non-federal projects “entirely or partly financed . . . by federal agencies.”  40 

C.F.R. §1508.18(a).  Although the federal courts disagree as to whether federal 

funding alone constitutes major federal action, they agree that funding is an 

important factor in determining whether a project triggers NEPA.  Sw. Williamson 

Cnty. Cmty. Ass’n, 243 F.3d at 278 (“Typically, a project is considered a major 

[F]ederal action when it is funded with federal money.”). 

 When a federal agency directly or indirectly funds a non-federal project, the 

non-federal actor enters into a “financial partnership” with the federal government.  

Macht, 916 F.2d at 20.  This receipt of federal funds may trigger NEPA by creating 

a “partnership or joint venture with the federal government.”  Biderman v. Morton, 

497 F.2d 1141, 1147 (2d Cir. 1974); Macht, 916 F.2d at 20.  For example, the 

Seventh Circuit held that federal financing of a by-pass project “so imbued the 

highway project with a federal character” that NEPA required an EIS.  Scottsdale 

Mall v. Indiana, 549 F.2d 484, 489 (7th Cir. 1977).  In contrast, the D.C. Circuit 

held that Maryland had not entered into a financial partnership with the federal 

government because it did not receive any financial aid for a light rail expansion 

project.  Macht, 916 F.2d at 20.    
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 The DoD has not provided federal funds to MRI for the purpose of obtaining 

land at Fort Watt or fracking Watt 1 or Watt 2.  In fact, the DoD has not funded any 

non-military activity at Fort Watt.  To the contrary, MRI pays the DoD to lease the 

land at Fort Watt.  This lack of funding demonstrates the DoD’s minimal 

participation in MRI’s project, which does not rise to the level of major federal 

action under NEPA. 

b. The DoD does not possess significant control over MRI’s 
activities. 

 
 In addition to federal funding, courts also look at whether a federal agency 

possesses significant control or authority over the non-federal project.  Without 

federal funding, an agency’s involvement may constitute major federal action if “[it] 

has sufficient authority over the . . . project so as to control or influence its 

outcome.”  Sierra Club v. USDA, 777 F. Supp. 2d 44, 58 (D.C. Cir. 2011); see also Ka 

Makani ‘O Kohala Ohana Inc. v. Dep’t of Water Supply, 295 F.3d 955, 961 (9th Cir. 

2002); United States v. S. Fla. Water Mgmt. Dist., 28 F.3d 1563, 1572 (11th Cir. 

1994) (“NEPA applies only when there is federal decision-making, not merely 

federal involvement in nonfederal decision-making.”); Los Ranchos, 906 F.2d at 

1482; WATCH v. Harris, 603 F.2d 310, 326 (2d Cir. 1979).   

 A federal agency possesses significant authority over a non-federal project if 

it must approve every aspect of a private actor’s conduct.  For example, the Second 

Circuit affirmed the district court’s decision to grant a preliminary injunction 

against the United States Department of Housing and Urban Development (HUD) 

and the Waterbury Urban Renewal Agency (WURA) when the plan required HUD’s 
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permission at every stage.  WATCH, 603 F.2d at 313.  WURA developed a plan to 

demolish 83 buildings in Waterbury, and HUD executed a loan and contract with 

WURA over the plan.  Id.  Pursuant to the contract, HUD gave WURA 

approximately $23.4 million in loans and grants.  In exchange, the contract required 

WURA to obtain HUD’s permission for “any action that WURA proposes to take in 

carrying out the [p]roject.”  Id.  Furthermore, HUD had the discretion to refuse 

paying WURA if WURA took any action without obtaining the written approval 

from the Secretary of HUD.  Id.   

 To put in perspective HUD’s ongoing control over WURA’s project, the 

contract required WURA to obtain approval from HUD for all of the following items: 

salary determinations, calculations of bids or proposals, contract awards, contract 

changes, project assignments, determinations of liquidated damages, time 

extensions under awarded contracts, appraisals, proposed acquisitions and options 

to acquire land, fair value determinations for land to be disposed of, proposed 

clearance of buildings and structures, any proposed changes to the project, and any 

“[o]ther documentary data, not hereinbefore mentioned in this subsection, covering 

any proposed actions of the [local agency] pertaining to the Project.”  Id. at 314 n.4 

(emphasis added).  The district court determined, and the Second Circuit affirmed, 

that this level of control over a local urban renewal project required an EIS.  Id. at 

318; see also Morris Cnty. Trust for Historic Preservation v. Pierce, 714 F.2d 271, 

278 (3d Cir. 1983).   
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 In the same way that HUD retained significant control over the local renewal 

agency’s project in WATCH, the Department of the Interior’s substantial 

involvement in the Bonneville Power Administration’s (BPA) contract with the 

Aluminum Company of America (ALCOA) “so federalized the entire project that it 

became major [f]ederal action.”  Sierra Club v. Hodel, 544 F.2d 1036, 1044 (9th Cir. 

1976).  Congress established the BPA in 1937 to carry out the Bonneville Dam on 

the Columbia River Act, and the Department of the Interior retained jurisdiction 

over the BPA.  Id. at 1037 n.1. In its contract with ALCOA, BPA agreed to construct 

a transmission line and supply power to the plant.  Id. at 1044.  The court enjoined 

the plant’s construction until the BPA completed an EIS, not because BPA 

contracted with ALCOA, but because BPA agreed to provide substantial goods and 

services to the project.  Id. at 1044.  

 A federal agency also possesses significant control over a non-federal project 

if the project cannot “begin or continue without the prior approval of a federal 

agency.”  Maryland Conservation Council, Inc. v. Gilchrist, 808 F.2d 1039, 1042 (4th 

Cir. 1986).  The Fourth Circuit found that a state highway project constituted major 

federal action under NEPA because federal law required the state to obtain 

approval from at least one federal agency before construction could even begin.  

Gilchrist, 808 F.2d at 1042 (citing the Conservation Act, Transportation Act, and 

Water Act as three sources of federal law requiring agency approval prior to 

construction). Thus, when federal law requires an agency to approve construction or 

issue a license, and a private actor cannot lawfully continue the project without the 
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“necessary federal approval,” the project inevitably involves federal action.  

Biderman, 497 F.2d at 1147.  

 The DoD’s minimal authority over MRI is far from the “significant control” 

federal courts have found in other cases.  Under the lease agreement, the DoD 

retains the limited right to veto an oil or gas sale only if the sale is “deemed a threat 

to the national security of the United States of America.”  R. at 9 n.7.  And even 

then, the DoD must explain its decision to veto the sale and provide a “detailed 

description of the national security concern forming the basis for [its] decision.”  R. 

at 9 n.7. 

 Unlike HUD’s unfettered control over WURA’s local demolition project in 

WATCH, the DoD does not require MRI to obtain approval before making salary 

determinations, awarding drilling or construction contracts, clearing building or 

structures, or “any other . . . proposed action . . . pertaining to the project.”  

WATCH, 603 F.2d at 318.  To the contrary, the only authority the DoD may exercise 

over MRI’s activities involves potential national security concerns with proposed 

buyers of oil or gas.  And unlike the BPA’s contract with ALCOA in Sierra Club v. 

Hodel, the DoD has not agreed to provide any goods or services to MRI through this 

lease agreement.  As the Fourteenth Circuit aptly noted, “none of the construction 

or fracking has been or . . . will be performed by any federal employees.”  R. at 17.   

 To further demonstrate the DoD’s lack of control over MRI’s fracking activity, 

consider what would happen if this Court ordered the DoD to prepare an EIS.  The 

DoD could comply with the order and analyze the environmental impact of MRI’s 
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fracking activity.  But because NEPA does not mandate particular results, the 

fracking could continue after the DoD takes a hard look at its environmental 

impact.  The fracking would continue even if the DoD determined the environmental 

impact outweighed any benefits from the fracking because the DoD lacks authority 

to stop MRI’s fracking.  An order compelling the DoD to prepare an EIS would 

therefore have no effect on fracking at Watt 1 or Watt 2.  The order’s ineffectiveness 

crystallizes the lack of agency control—and therefore the lack of major federal 

action—in this dispute. 

 Last, the Fourth Circuit’s opinion in Gilchrist does not suggest that the DoD’s 

blessing of MRI’s fracking activity is major federal action.  Federal law does not 

require the DoD to approve construction or issue permits for oil and gas extraction.  

And the lease does not allow the DoD to stop MRI’s activities.  Because the DoD’s 

blessing is not legally or contractually required for the fracking to take place, 

Gilchrist does not provide support.  For Gilchrist to affect the outcome in this case, 

FON should have named as parties the federal and state regulatory agencies whose 

approval was statutorily required.  

 Without more, FON cannot demonstrate that the DoD’s minimal involvement 

with MRI sufficiently federalizes MRI’s fracking activities to require an EIS.  

“Although desperate environmental plaintiffs have attempted to convert NEPA into 

a national land use statute, Congress did not intend [42 U.S.C. § 4332(2)(C)] to 

apply to actions undertaken by . . . private concerns.”  Thomas O. McGarity, The 

Courts, the Agencies, and NEPA Threshold Issues, 55 TEX. L. REV. 801, 837 (1977).  
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The DoD’s lack of funding and control over the fracking at Fort Watt demonstrates 

the private nature of MRI’s activities, which lack a legal basis in NEPA.  Because 

the DoD’s actions do not constitute major federal action, NEPA imposes no 

obligation on the DoD.  

B. FON fails to show that a preliminary injunction is in the public 
interest. 

 
 Because the DoD’s involvement in MRI’s fracking activity does not rise to the 

level of major federal action, this Court should affirm the Fourteenth Circuit’s 

decision to deny a preliminary injunction.  But even if this Court finds a major 

federal action in this dispute, FON still cannot show that an injunction is in the 

public interest. 

 The Watt 1 and Watt 2 projects will inject millions of dollars in oil and gas 

revenue into the local economy and will create many new jobs.  R. at 7.  The record 

reflects that businesses and communities around Fort Watt have dwindled over the 

years.  R. at 5.  Even Captain Tierramante, head of FON, recognized that after 

decommissioning the military base at Fort Watt, the area would suffer a “tragic 

loss” that will “continue until our community is nothing more than a ghost town.”  

R. at 5 n.3.  If this Court enjoins the project, New Tejas will not be able to take 

advantage of the much-needed economic and renewable energy benefits the project 

will bring to the state and the Fort Watt community.  

 Moreover, Congress and the President have strongly promoted domestic oil 

production as a necessary party of America’s future.  Tom Fowler, U.S. Oil-

Production Is Fastest Ever, WALL STREET JOURNAL (Jan. 18, 2013 8:07 P.M.), 
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http://online.wsj.com/news/articles/SB10001424127887323468604578249621718888

086.  The nationwide increase in domestic energy production improves employment 

and rebounds U.S.-based manufacturing—“creating jobs and wealth that didn’t 

exist before.”  Id. 

 While FON has a strong interest in preserving the environment and 

protecting the New Tejas River, that interest is outweighed by New Tejas’s interest 

in economic recovery and the country’s interest in energy independence.  For these 

reasons, FON cannot satisfy the requirements for a preliminary injunction, and this 

Court should affirm the Fourteenth Circuit’s opinion denying the preliminary 

injunction.  

CONCLUSION 

Because FON does not challenge “final agency action” that is ripe for judicial 

review, the DoD and MRI request that this Court dismiss the dispute.  If this Court 

finds the dispute ripe, it should affirm the Fourteenth Circuit on the merits and 

deny FON’s request for a preliminary injunction.   


